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Current Lopics. 


\ CASE possessing peculiar interest in this 
f State was recently passed upon by the 
New York Appellate Division, Fourth De- 
partment. The legal proceedings grew out 
of the action of the board of supervisors of 
Erie county in refusing to award the con- 
tract for printing its proceedings to the low- 
Charles H. Webster, 
representing the Buffalo Review, and James 
D. Warren’s Sons were the bidders on that 
Although Mr. Webster’s bid was 
concededly many hundreds of dollars lower 
than that of the Warrens, the majority of the 


est responsible bidder. 


occasion. 


board voted to award the contract to the 
highest bidder in disregard of the plain man- 
date of the law. 

A taxpayers’ action was begun to restrain 
the board of supervisors from entering into 
an illegal and wasteful contract with James 
D. Warren’s Sons, and a temporary injunc- 
tion was granted by Justice Robert C. Titus. 
Argument thereon was heard by Justice 
Henry A. Childs, who promptly rendered a 
decision for the board of supervisors, hold- 
ing that they had discretion to award the 
contract in accordance with their best judg- 
ment, and that a taxpayers’ action could not 
be maintained unless there was proof of 
fraud and guilty waste. The supervisors 
and the attorney for James D. Warren’s Sons 
regarded this decision as conclusive of the 
case, and the contract was entered upon. 

The case was in due time appealed to the 


Vor. 58 — No. 6. 





Appellate Division of the Supreme Court, it 
being the belief of the appellants that an 
official body could not be permitted to com- 
mit waste at its own will merely because 
proof of corruption was lacking. This was 
substantially the decision of the Special 
Term. The Appellate Division could not 
construe the law in that way, and decided 
that the Special Term had erred, reversed 
the decision with costs, and enjoined the 
board of supervisors from entering into the 
wasteful and illegal contract. 

The important feature of this decision is 
that which reverses the conclusion of the 
lower court, that a taxpayers’ action cannot 
be maintained unless there is proof of fraud 
or thievery on the part of the public officials 
sought to be restrained. The Appellate 
Division evidently believes that a public offi- 
cial might waste fully as much of the public 
funds through idiocy or incompetence as 
through criminality, and that it is the prov- 
ince of the court to restrain him in either 


The Re- 


view is entitled to the thanks of the public 


case—a very wholesome doctrine. 
for having been instrumental in establishing 
Right here in Al- 
bank is an almost exactly similar case, that 
of the award of the contract for the publi- 
cation of the Miscellaneous Reports to the 
highest instead of the lowest responsible bid- 


so important a principle. 


der, to which we have heretofore referred. 
Whether those who have been tricked out of 
this contract will contest the clearly illegal 
award remains to be seen. They certainly 
have an_ equally clear case. 


That ancient, hoary and bewhiskered legal 
conundrum, “ Is a lawyer justified in defend- 
ing a client whom he knows to be guilty?” 
We thought this 
ghost had been laid some years ago, but it 
Bar, 
which, by the way, is edited, and very well 


has bobbed up again. 


seems not. Wisconsin Bench and 


edited, too, by a woman, Mrs. Alice S. 
Blount, declares that the question still re- 
mains unsettled, and that it probably never 
will be laid so long as our system of criminal 
practice is unchanged, and all criminal cases 


are made battles in which the State’s attorney 
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is bound to convict if he can, and the defend- 


ant’s attorney is pledged to * 


off” if possible. 


‘get his man 
Our contemporary adds, 
with a great deal of truth: * Perhaps, some 
day, when men are wiser and less subor- 
dinate to precedents and old customs than 
now, we may have a system of criminal prac- 
tice that shall have for its purpose the find- 
ing of the truth, a trial for alleged crime will 
be an investigation, not a prosecution versus 
a defense. When that day shall have come, 
a criminal court will be a court of inquiry 
instead of a battle-field for the exploitation 
of oratory, legal technique and the general 
befuddlement of a jury. An accused man 
now needs a defense, because he must face a 
prosecution, It being a principle of justice 
that every accused person is entitled to a de- 
fense, it is, therefore, necessary that even 
guilty men should have lawyers to aid them 
in that defense. Therefore, while the system 
remains, there surely can be no moral wrong 
in giving an accused person as fair a chance 
for his defense as the State takes jor his 
prosecution. Anything short of this would 
be persecution. The fault, then, if there be 
And 
It may be 
a disagreeable task for an honorable lawyer 


fault, lies in the law, not in the lawver. 
it is the people who make the law. 


to defend a guilty wretch, but it is his pro- 
fessional duty to do this (and to do it hon- 


estly), just as much as it would be the duty of 
an honorable physician to save the wretch’s 
life were he in need of his professional serv- 
ices to that end.” 

This is not a new idea, by any means, but 
it is nevertheless worthy of serious consider- 
ation. The same thought was advanced and 
elaborated by Clara Foltz, the brilliant New 
York advocate, who, it will be remembered, 
caused to be introduced in the legislature, a 
couple of vears ago, a bill for the appoint- 
ment of public defenders in each county of 
the State, whose duty it should be to defend 
The author of the 
bill, we believe, pleaded eloquently before 


persons accused of crime. 


committees of the two houses in behalf of its 
enactment into law, but it never got beyond 
the preliminary stages of legisiation. Per- 
haps the proposed law was not, in all re- 





spects, wise, but it is more than possible that 
it contained a precious germ, which, once 
planted, may vet expand into flower, produc- 
ing a change in criminal practice such as is 
suggested in the quotation above given from 
Bench and Bar. Until that result is reached, 
and criminal trials become more like prose- 
cutions than persecutions, as too often they 
are now, accused persons will continue to be 
defended by counsel either engaged by such 
accused person themselves, or assigned to 
such duty by the court; and it is undoubtedly 
the solemn duty of such lawyers to defend 
their clients even though they may learn in 
the conduct of the defense that the client is 


Without 


doubt, counsel in many cases go too far in 


guilty of the offense charged. 


their zeal to obtain acquittals, for personal 
reasons, if you please, just as many prosecut- 
ing officials, for similar reasons, oftentimes 
go too far in their endeavors to secure con- 
victions. The ideal defense in all such cases, 
in our opinion, is that which confines itself to 
strictly legitimate methods, and sees to it 
that every right of the accused is carefully 
respected. The alibi is, of course, much used 
and much abused, which reminds us of an 
incident told of the late Sir Frank Lock- 
wood. After having successfully defended a 
prisoner in the criminal court by means of a 
very satisfactory alibi, Sir Frank met the 
Ad- 


dressing him, the learned judge remarked 


judge who had presided at the trial. 
that that was a very good alibi. “ Yes, my 
‘| had three offered 
The 


propriety, not to speak of the strict morality, 


lord,” was the reply; 
me, and I think I selected the best.” 


of putting forth a defense of the character 
revealed in this naive remark of the shrewd 
counsel may well be questioned, and this is 
entirely apart from the question in the ab- 
stract, for even concededly guilty men have 
rights which prosecuting officials are bound 
to respect, and these rights will hardly be 
respected except through the vigilance oi 
alert, learned and astute counsel. 


The presumption of survivorship, in other 
words, the question which of two persons 
died first, is by no means a new one in law — 
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indeed, it is nearly as old as the law. It has 


been raised and argued many times, and 
throughout the books may be found numer- 
ous learned and ingenious arguments, em- 
bodying many refined distinctions, which 
have greatly puzzled laymen and furnished 
mental exercise for lawyers. The Bourgogne 
disaster, the horrors of which have not yet 
ceased to shock the civilized world, has al- 
ready led to one case of this kind, and prob- 
ably there will be others growing out of it. 
The case referred to came up last week in 
the application of Joshua A. Clark, of Hack- 
ensack, N. J., for letters of administration 
upon the estate of his son, Capt. William V. 
Clark, who perished with hundreds of others 
in the ill-fated French liner. Before sailing 
Capt. Clark made a will, in which he be- 
queathed his estate, estimated at $30,000, to 
his young wife, who accompanied him on the 
voyage. The question before the Probate 
Court was, Which of the victims survived 
the other. If the husband died first, the will 
became operative, and on the subsequent 
death of the wife the property vested in her 
next of kin. If, on the other hand, the hus- 
band survived the wife, the estate would be 
disposed of as if he had died intestate, and in 
this particular case would go to his father. 
In cases in which there were no facts 
whereby to determine the question of snr- 
vivorship, the old rule of the civil law rested 
its presumption upon the relative strength of 
the victims of such a_ catastrophe, and 
brought into each case the question which 
of two persons, under differences of age or 
sex, of vigor of body or presence of mind, 
was likely to fight the longest for life. It 
was clearly recognized that arguments of this 
kind, however ingenious and interesting they 
might be in the abstract, were inconclusive, 
and the Code Napoleon determined each case 
according to circumstances. According to 
this Code, which is still the law in one State 
of the Union — Louisiana — if both victims 
were under 15 years, the elder was presumed 
to have survived the younger; if above 60, 
the younger was presumed to have been the 
survivor. Between 15 and 60, and of differ- 
ent sexes, the male was presumed to have 





survived, and if of the same sex, the younger 
of the two. These fine distinctions were, 
however, long since wiped away, and the 
courts of England have generally decided 
that both victims of a catastrophe like the 
sinking of the Bourgogne perished simul- 
taneously. In the New Jersey case referred 
to, Chancellor McGill granted letters of ad- 
ministration to the father of Capt. Clark, 
thus following the modern and much more 


rational and reasonable rule. 


Advocates of woman suffrage will doubt- 
less be greatly encouraged by the official 
opinion of the full bench of the Supreme 
Court of Idaho, that the experiment with 
such suffrage in that State is a decided suc- 
cess, that it is more popular among the peo- 
ple than when first adopted, and that none of 
the evils predicted of it by its opponents have 
come to pass. Moreover, it is the opinion of 
the court that if the question were resub- 
mitted to the people of the State it would be 
adopted by a vote almost unanimous. In the 
several municipal elections which have been 
held since suffrage was granted to women, 
they have taken an active part, and polled a 
large vote, many women who had opposed 
the granting of suffrage to their sex being 
active participants in and voters at such elec- 
tions. Another consideration to which the 
Supreme Court apparently attaches much 
importance is that if the great bulk of the 
woman vote is not polled at every election 
it will stand “like a reserve in an army, 
ready to be marshaled for effective work 
whenever the exigencies of the case demand 
it,” which fact is of itself regarded as a pow- 
erful factor in compelling all political parties 
to put none but clean and competent men 
before the people for their suffrage. It is 
also the testimony of the court that women 
fully realize that they can do effective work 
at the primaries in securing good men and 
women to represent them in county and 
State conventions, and that much good will 
result from their active interest in that direc- 
tion. ‘“ The women of our State,” says the 
court, “ represent that which is best in or- 
als and society, and their influence on the 
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politics of our State will have an elevating 
effect.” Such testimony as this is certainly 
valuable, and entitled to weight. It cannot 
be denied that the principle of woman suf- 
frage is founded in justice, for if all just gov- 
ernments their powers from the 
consent of the governed, then when women 
are deprived of the right to vote a great in- 
justice is done to a large portion of the com- 
munity. In this State the course of both of 
the great political parties toward woman suf- 
frage has been the quintescence of meanness 
and perfidy, making promises to the heart 
only to break them to the hope. 
the time will be ripe, sooner than has been 


derive 


generally expected, for another and this time | 


a successful crusade on the part of the val- 
iant advocates of “ equal rights to all and 
special privileges to none.” 


In the course of his recent address before 


the New York State Bankers’ Association, 


the Hon. A. Barton Hepburn gave the inter- 


esting and valuable results of the special in- | 


quiry he had undertaken with reference to 


the pardoning of bank defaulters and bank | 
robbers by governors of States and by the 


president of the United States. Mr. Hep- 
burn’s statistics are not claimed to be com- 
plete for the whole country, but they are 
sufficiently so to show the extent of the evil 
to which he made such timely reference. 
His plan was first to obtain the whole num. 
ber of convictions in a particular State since 
1893, and the terms of imprisonment to 
which the culprits were sentenced; then the 
diminution of the sentences by pardon, and 
from this data to arrive at the average term 
of confinement. In the State 
which deals most rigorously with criminals, 
for 8 


Vermont, 


the average senténce was vears 2 


months and 12 days; the average time served | 


was 5 years and 4 months. In New York 


Ld ~ = | 
the average sentence was 7 years 4 months 


and 5 days; the average service 3 years and 
3 months. 
sentence 


was due to the “ good-behavior 


clause "’ of the State law. The worst show- 


the president of the United States. 


Perhaps | 


| cally 


es — = 
| average sentence in the courts of the United 
States during the period was 5 years and 11 
months; the actual service was only 3 years 


and 6 davs. 





Almost exactly one-half of the 
penalty imposed by the judicial department 
for bank robbery and defalcation was remit- 
ted by the executive department. 

Mr. Hepburn has undoubtedly rendered a 
very valuable service by calling attention 
publicly to these facts. A much greater 
service would be done by compiling statistics 


| of convictions generally, and the shortening 


of the same by the pardoning power. In 
general, pardons should be confined to ex- 
ceptional cases, those in which palpable in- 
justice has been done, or in which peculiar 


| circumstances render the exercise of the par- 
| doning power not only proper, but practi- 


the 
Mere sentiment 
should play no part whatever in such cases. 


the interest of 


administration of justice. 


necessary, in 


In this connection we cannot forbear calling 
attention to and condemning the too com- 
mon practice of judges and prosecuting offi- 
cials joining in petitions for executive 
clemency long before the culprit has served 
his sentence —a sentence which such offi- 
cials had worked with the utmost and com- 
mendable vigor to obtain, and which at the 
time of pronouncing was universally recog- 
There 


is very little sense in expending the public 


nized as eminently just and proper. 


funds to obtain such convictions if the pris- 
oners are to be so soon turned loose on the 
communities which they have outraged. 

The London Law Times notes the fact 
that at the Court of Quarter Sessions, held 





_ at Sheffield, recently, a prisoner, defended by 


Mr. Waddy, Jr., was convicted before Mr. 
Waddy, Sr., of an offense which is thus de- 
scribed by the Sheffield Telegraph : 

“A man 
guage compels us to call him a man — was 


at least, the inelasticity of lan- 


indicted for having committed a criminal as- 
A part of this shortening of 


sault on a little girl four years old. It came 


out in the course of the trial that, in conse- 
| quence of the assault, the child had suffered 
ing of all is made by the pardoning power of 


The | 


The evidence was as 
clear as noonday, and the jury had no diff- 


in a terrible manner. 


— 
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cord 
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culty in finding the man guilty. Yet the re- 
corder considered this crime of so trivial a 
nature as to be adequately punished by three 
months’ imprisonment! Most men, if they 
happen to be fathers, will probably be of 
opinion that three years would not have been 
a day too much.” 

At the same session, we are told, before 
Mr. Lofthouse, deputy recorder, a prisoner 
was convicted on a charge of having in- 
decently assaulted a married woman, and he 
This sentence 
was, doubtless, not a whit too heavy. But 
what should be said of the former? Com- 


was sent to jail for one year. 


ment upon the impropriety of permitting 
sons to practice systematically before their 
fathers would be superfluous. 

esteemed 


Our the New 


York Commercial Advertiser, notes what it 


contemporary ’ 


no doubt properly terms the comical result 
of the Married Women’s Property Act in 
England. It appears that by the provisions 
of that act a married woman in England 
cannot be put in bankruptcy unless she is 
carrying on trade separately from her hus- 
band. A single woman was engaged in 
trade, and a judgment creditor proceeded 


against her in bankruptcy. She obtained a 


judgment and forthwith proceeded to marry. 


When the hearing came on again she pleaded 
coverture, and the court having decided that 
her marriage released her from the Bank- 
ruptcy Law, the proceedings against her fell 
tothe ground. Our contemporary adds this 
comment: * Laws concerning the property 
rights of married women result in peculiar 
situations sometimes. 
oddest. 


But this is one of the 
It may serve as another inducement 
to marriage on the part of self-supporting 
women. That would be a healthy social ten- 


dency.” 
——___@_—___ 


Aotes of Cases. 


Carriers — Inevitable Accident. —In Denver & 
R. G. R. Co. v. Andrews, decided by the Court of 
Appeals of Colorado in April, 1898 (53 Pac. R. 
518), it was held that a railroad company is not 
liable for injuries occasioned to a passenger by a 
snow slide in the mountains which struck and de- 








railed a train at a point on the road where a slide 
had never been known of before, and where there 
was no reason to anticipate one, since a snow slide 
in such a case is an inevitable accident. 

It was further ‘held that the use of only a snow 
plow, which had usually been sufficient to clear the 
railroad track in case of storms, is not negligence, 
though by sending a rotary ahead of the train the 
accident occasioned by a snow slide might have 
been prevented. 

The court said in part: 

‘A motion for a nonsuit was denied, and the 
defendant proceeded to put in its proof. It offered 
the testimony of Mr. Lydon, the superintendent, 
who was on the caboose; of the conductor, who 
was on the train, and of the engineers who were 
operating the engines, as well as one or two others 
who were on the train. According to this evidence, 
as the train plowed through the snow there came 
a sudden shock; the attention of the superintendent 
was attracted, the rear end of the 
caboose, where he was standing at the time, he 
looked in front, and saw the slide pushing the 
train off the track. As he described it, he saw 
‘the tail end of a slide. He jumped from the 
caboose, and did not go down the hill. According 
to the evidence of the plaintiff and another witness 
whom she produced, the shock and the overturn 
of the car were simultaneous, 


and from 


There was a grating 
sound, and the snow struck the car. This fright- 
ened Mrs. Andrews, and she sprang to the side of 
the car where her two children were; and, as the 
witness put it, she hardly had time to jump from 
one side to the other and seize them when the car 
rolled down the hill. This testimony shows very 
conclusively that the shide struck the train, and 
almost immediately shoved it off the track and 
down the hill. 
very plain question whether a railroad company 
can be held responsible for a snow slide which oc- 


This circumstance presents the 


casions injury, when it proceeds from causes over 
which the company has no control, and under cir- 
cumstances which it is bound neither to anticipate 
nor to expect, and against which, under the cir- 
cumstances, it was not bound to make provision. 
This question has been likewise settled by the 
Supreme Court, and if the facts justify the applica- 
tion of the rule, the company was in nowise re 
sponsible for the injury (Blythe v. Railroad Co., 
15 Colo. 330, 25 Pac. 702). That case decides that 
an inevitable accident, or an act of God, does not 
give rise to a cause of action. We need, then, only 
determine whether this snow slide was an inevit- 
able accident. We are very clearly of this opinion. 
We do not intend to hold that there might not be 
cases and circumstances under which the company 
would be found to take extraordinary precautions 
against snow slides, and, failing to take them, 
might be held responsible. not such a 
case, nor is it brought at all within the exception. 


This is 
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The train was running on a road which had been 
operated for many years through a country which 
is subject to heavy snows, but which at no time 
theretofore had been found subject to the dangers 
of snow slides. The employes who testified had 
run on the road for many years, and their uniform 
evidence was to the point that no slide had ever 
been known at that point. There was, then, in the 
existing conditions nothing to forewarn the com- 
pany, nothing to lead them to take unusual pre- 
cautions or care, and nothing which would lead 
them to believe it to be necessary to pursue any 
other course than the one followed in operating the 
train. According to the evidence of these experts, 
the train was made up in the way in which it had 
been theretofore run with perfect safety. We find 
nothing in the testimony with reference to the 
rotary which at all affects these conclusions or the 
evidence in this particular. It is quite true that a 
rotary is sometimes the best and most expedient 
appliance to use in certain cases, but there was 
nothing in the present to lead one skilled in the 
operation of trains to the conclusion that it ought 
to be.wsed. As we read the testimony, it was the 
opinion of those witnesses that the rotary would 
have been unavailable, and that it would not have 
prevented the accident unless it had been run 
ahead of the train, and possibly brought the slide 
down, so that it would have spent its’ force prior 
to the arrival of the train. As Mr. Lydon, who 
was a man of many years’ experience in railroad- 
ing, testified, ‘The rotary would not have been 
useful in that damp and heavy snow;’ and the 
only inference that can be indulged is that, had it 
been sent ahead of the train, the accident might 
possibly not have occurred. This remote contin- 
gency railroads are not bound to anticipate or pre- 
pare for. If the conditions are not unusual, but 
are the same as have existed for a long time, end 
appliances which are used are the same as have 
theretofore been found ample and sufficient, the 
failure to adopt any other means, which, after the 
accident, it might be seen, might have prevented 
the occurrence, cannot be called negligence. As I 
said in the Pilgrim case: ‘ To run a train made up 
in this way over that particular part of the road, 
and under the specified circumstances, is not, 
therefore, necessarily negligent; mor are we at all 
clear that the company could be adjudged negli- 
gent to attempt to run its train in a snow storm up 
this grade, and over the divide. If this should be 
held, it would practically result in forcing a rail- 
road company to cease the operation of its trains 
in snow storms, and over the mountains, through 
the greater part of the winter. The court and 
everybody else knows that every winter all roads 
running through the mountains must operate their 
trains in snow storms, and they must make their 
connections in order to carry on their business, 
and they must arrange their trains for the purpose 





of furnishing force and power to meet the obstruc- 
tion which the snow occasions. Of course, if it 
happens that a case is developed which demon- 
strates that the method by which the train was 
operated was a negligent one, tending to produce 
the accident complained of, the company would be 
held responsible. This is not such a case. The 
company had no reason to anticipate a slide at 
that point; nor is there anything in the record to 
show that the train was being operated in a negli- 
gent or dangerous way, which contributed to the 
injury. All the evidence tends in a contrary direc- 
tion.” These remarks are of even more force as 
this case stands on the record. The plaintiff failed 
to show any negligence, nor was it established by 
any testimony offered by her or by the defendant 
that the failure to use the rotary was negligence, 
or that the failure to use it caused the accident, or 
that its use would have prevented it. We are of 
the opinion that the accident was inevitable; that 
the company was not bound to anticipate it, and 
are therefore not responsible for it. The company, 
by its affirmative proof, rebutted any possible pre 
sumption of negligence, and, in reality, showed the 
exencise of due care, and that it took those precau 
tions which, as common carriers, they were bound 
to take 


Therefore the plaintiff was not entitled to recover.” 


for the protection of their passengers. 


Exhibits in Jury-Room — Communication De- 
ciphered by Witnesses. —In State v. Wetherell, 
decided by the Supreme Court of Vermont (70 Vt. 
274), letters of a criminatory nature which the tes- 
timony of the State, including a comparison of 
hands, tended to‘show were written by the respond- 
ent, were properly permitted to go to the jury- 
room, in connection with the standards, to be 
and compared. The _ prisoner 
mailed to the prosecutrix a copy of a magazine in 
which, as the State’s testimony tended to show, 
certain letters and words had been marked by him 
to be read by the prosecutrix, who testified to hav- 
ing picked out the sentences after receiving the 
magazine. 


read, examined 


It was held that the court properly per- 
mitted a witness who had made a collocation of 
these letters and words to testify how they read 
when taken in the order in which they were 
marked, and that the magazine itself was properly 
permitted to go to the jury, that they might de- 
cipher the communication for themselves if neces- 
sary. 

The indictment was for rape upon a girl under 
the age of fourteen years. 
rendered. 


A verdict of guilty was 
The court said in part: 

“It appeared that the prisoner mailed to the 
prosecutrix a copy of a magazine called The Black 
Cat. The State claimed, ‘and its testimony tended 
to show, that certain words and letters in said 
magazine were marked and dotted by the prisoner 
for the purpose of influencing the prosecutrix, who 
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testified to having picked out the words and sen- 
tences after she received the magazine. The court 
permitted an attorney, whom it found to be an 
expert in handwriting, to pick out, arrange and 
construct into sentences the marked and dotted 
words and letters, and to testify what they meant 
when read in the order in which they were 
The attorney’s decipherment disclosed a 


communication in epistolary form, expressive of 


marked. 


love, and containing a request to write and an in- 
junction to remember her promise. 

“If the prisoner marked and dotted those words 
and letters, the communication was as much a let- 
ter from him as though he had written the same 
thing in his own hand; and it was competent to 
call any one to make the decipherment, whether 
expert or not, as much as it would be to read a 
letter so illegibly written as to ‘be difficult to make 
out. If the prisoner claimed that the witness did 
not decipher correctly, he was at liberty to show it. 
We do not understand that the witness did more 
than to read the communication as he deciphered 
ie” 

Injunction — Illegal Contract of City. —In 
Wood y. City of Victoria, decided by the Court of 
Civil Appeals of Texas in April, 18098 (46 S. W. R. 
284), it was held that a municipality cannot be en- 
joined from the performance of an illegal contract 
unless the one seeking the injunction shows that 
the performance of the contract injuriously affects 
him, and that he has no adequate protection at law. 

The action was by a resident to enjoin the per- 
formance by a municipality of an illegal contract 
to furnish water, by means of its waterworks, to a 
It was ‘held that an 
allegation that the furnishing of water to the com- 


company outside of the city. 


pany diminishes the protection of plaintiff's prop- 
erty against fire, and that the pressure, when the 
tank is full, is scarcely sufficient to afford fire pro- 
tection, but which does not show that the tank is 
not or cannot be kept full when the outside com- 
pany is furnished with water, does not show suff- 
cient reason for enjoining the city from fulfilling 
its contract. 

The court said in part: 

“Tt is not claimed, as we understand the petition, 
that the execution of the contract will cause any 
increase of city taxes; nor does the petition aver 
that the water rent paid by the gin company is in- 
sufficient to cover any increased expense likely to 
be incurred by the city in furnishing the water, 
from the employment of additional labor in operat- 
ing the machinery of the waterworks, or by reason 
of increased wear and tear of the machinery, but 
the plaintiff's right to restrain the city from per- 
forming the illegal contract is based on the as- 
sumption that the sale of the water to the gin 
company diminished the protection of plaintiff's 
property against fire. If this is made to appear by 





the allegations of the petition, the suit should not 
have been dismissed; for undoubtedly the protec- 
vion ‘of the property of the citizens against fire is 
one of the principal objects in the construction 
and maintenance of a system of waterworks by the 
city. The petition gives the height and capacity of 
the water tank. The tank is less than 100 feet in 
height, amd contains, when full, about 100,000 gal- 
lons of water; and it is averred that the pressu-e 
of the water, when the tank jis full, is scarcely 
suflicient to afford protection against fire. But 
there is no allegation in the petition that the tank 
is not kept full; nor that the water pressure is les- 
sened by reason of the consumption daily by the 
gin company of 5,000 gallons of water. There is 
no averment, nor is there an intimation, even, by 
the plaintiff, that the pwmps of the waterworks 
are not capable of throwing from the Guadalupe 
river a quantity of water sufficient to keep the tank 
full at all times, and at the same time to furnish 
all citizens paying for water an ample supply for 
their daily consumption, and to supply the gin 
company with the quantity contracted for by the 
city. In the absence of such averments as these, or 
some others of like import, we cannot say that the 
supplying of water to the gin company, in any 
perceptible degree, increases the hazard from fire 
to plaintiff's property; and while we are inclined 
to concur with the court below that the contract 
with the City of Victoria and the gin company is 
one not authorized by law, and is ultra vires, we 
think the court held correctly that the plaintiff 
was not entitled to the writ of injunction. Courts 
of equity will not restrain municipal governments 
in the exercise of their functions, even though the 
act complained of be ultra vires, unless the com- 
plainant shows that the act is an injury to him or 
his property, and that it is one against which he 
This doctrine 
is clearly recognized, we think, in the cases of 


has no adequate protection at law. 


Altgelt v. City of San Antonio (81 Tex. 447, 17 
S. W. 75) and City of Austin v. Nalle (85 Tex. 520, 
22 S. W. 668, 960). 


ATTORNEY AND CLIENT. 


SUMMARY PROCEEDINGS TO COMPEL ATTORNEY TO 
Pay Over Money Nor BARRED BY 
JUDGMENT FOR SAME, 


PRIOR 


New YorK SupreMe Court, SpectAL TERM, 
Part I. 
July, 1808. 

Max Gapriet and HERMAN SCHALL, plaintiffs, v. 
THE SCHILLINGER FrirRE-PRooF CEMENT AND 
AspHALt Co., defendant. 

In the matter of the application of Max Gabriel 


and Herman Schall to compel the payment to 
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them of certain moneys retained by the attorney of 
record for the plaintiffs in the above-entitled ac- 
tion. 


An attorney's professional duty to pay over money 
belonging to a client, and the client’s right to 
recover such money by legal action, are quite 
separate and distinct. Courts exercise disci- 
plinary jurisdiction over attorneys, not for the 
purpose of enforcing legal rights, but for the 
purpose of enforcing honorable conduct on 
the part of their own officers. Therefore, sum- 
mary proceedings may be maintained to com- 
pel the attorney to pay such money, 
although a judgment therefor has been taken 
by the client, execution upon such judgment 
having been returned unsatisfied. 


over 


Daty, J.—The verdict of the jury in the 
Municipal Court establishes that when the attor- 
ney received the $659.84 from his clients, the plain- 
tiffs, it was upon the agreement that ‘he was to pay 
any further claims, costs or disbursements of him- 
self and all other persons, arising out of two 
actions which he had commenced for the plaintiffs; 
and, consequently, that when it became necessary 
to discontinue one of such actions, because of the 
plaintiffs receiving ‘satisfaction in the other (both 
involving the same claim), and the defendants in 
the action discontinued were awarded $186.30 costs, 
it was the duty of the attorney to pay such costs; 
and having neglected to do so, and his clients hav- 
ing been obliged to pay them to such defendants, 
he was bound to repay the amount. 

The conclusive nature of the judgment entered 
upon the verdict in the Municipal Court in the 
action brought by the plaintitfis against their attor- 
ney to recover the $186.30 will not be disputed; 
but it is contended that the plaintiffs, having re- 
sorted to an action at law against their attorney, 
cannot now have the benefit of summary proceed- 
ings against him for professional misconduct for 
the purpose of compelling a return of the mouey 
in his hands which he neglected to apply accord- 
ing to his agreement. 

It is said that where an action ts pending aga 'nst 
the attorney by the client, summary proceedings 
for the same cause will not be entertained (3 Ency. 
Pl. & Pr. 111, 112; citing Dean v. Bigelow [D. C.], 
19 Wash. L. Rep. 225; Cottrell v. Finlayson, 4 
How. Pr. 242 Bohanan v. Peterson, 9 Wend. 3503; 
People v. Brotherton, 36 Barb. 662; Van Tassel v. 
Var Tassel, 31 Bart. 439; Com. v. McKay |[Ky.j. 
20 S. W. Rep. 276). Authority is also quoted for 
the proposition that if the client has proceeded to 
judgment in an ordinary action for money col- 
lected, it operates as a merger of the relation of 
atorney and client into that of debtor and creditor, 
and is a bar to a summary proceeding (3 Ency. PI. 
& Pr. 112; citing Butchers’ Union Slaughter 





Ann, 255; Chevalon y. Smith, 11 Rob. [La.], 91; 
Cottrell v. Finlayson, 4 How Pr. 292; Ex p. White 
S. M. Co., 31 New Bruns. 237; but contra In re 
Grey, 2 Q. B. Div. 440, 1892). 

The latest authority in this State is Graingier y. 
Hughes (3 Supp. 828, late Superior Ct., G. T., 
1889), in which it is said that Bohanan v. Peterson, 
above, is not an authority for the proposition that 
by obtaining judgment the plaintiff lost the right 
to proceed summarily to compel the attorney to 
pay the money; and the court denied such an ap- 
plication because made in the action brought by 
the client and not in the action in which the money 
was collected. The case of Cottrell v. Finlayson 
(4 How. Pr. 242) was decided on the authority of 
Bohanan vy. Peterson, but, as pointed out in 
Graingier v. Hughes, the court in the latter case 
denied the summary application because the client 
had waived his remedy by settling with his attor- 
ney and taking hts note. 

One reason why the client's resorting to an ac- 
tion at law against his attorney ‘in the first instance 
should not be deemed a waiver of his right to a 
summary application is because the proceeding by 
action is a proper method of ascertaining the facts 
by judicial inquiry before a tribunal best qualified 
to determine the dispute. A trial would have to be 
had in the summary proceeding, either by a referee 
or by the examination of witnesses in court, and 
the attorney is not, therefore, put to unnecessary 
cost or expense by the resort to an action in the 
first instance, particularly where, as in this case, 
the action was brought in the Municipal Court 
where the costs are not burdensome. 

In the case of Grey (2 Q. B. Div. [1892] 440), 
a judgment had been obtained by the client before 
the summary application was made, and the objec- 
tion was taken that the latter remedy had been 
waived or the right to it lost. The court 
* The true way of dealing with tlris case is to deal 
with it according to the principle which was laid 
in Re Freston (11 Q. B. Div. 545), and 
recognized and approved of in Re Dudley (12 Q. 
B. Div. 44). 
the court has a punitive and disciplinary jurisdic- 


said: 


down 
The principle so laid down is that 


tron over solicitors, as being officers of the court, 
which is exercised, not for the purpose of enforc- 
ing legal rights, but for the purpose of enforcing 
honorable conduct on the part of the court's own 
officers. That power of the court is quite distin¢t 
from any legal rights or remedies of the parties, 
and cannet, therefore, be affected by anything 
which affects the strict legal rights of the parties. 

* * So, if a solicitor obtains money by pro- 
cess of law for his client, quite irrespective of any 
legal liability which may be enforcea against him 
by the client, he is bound in the performance of 
his duty as a solicitor to hand iit over to his client, 


unless he has a valid claim against him. If he 
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spends it, or if, still having it, he refuses to hand it 
over, he commits an offense as an officer of the 
court, which offense has nothing to do with any 
legal right or remedy of the plaintiff. 
solicitor does not deny that he 
money, but he sets up a claim in 


Here the 
received this 
respect of it 
if valid, would have relieved thim from the 
charge of a breach of his duty as solicitor. It has 
been decided against him by a jury that he had no 
valid claim to a large part of it, and if the finding 
of the jury, which, I think, we cannot now ques- 


which, 


tion, is true, it follows from such finding that in 
keeping this money he did that which was con- 
trary to his duty as solicitor. The client had, no 
doubt, a legal remedy for recovery of the money, 
viz.. by an action for the money had and received. 
But the two things, the breach by a solicitor of his 
duty as such and the legal right of the client, are 

separate and distinct. * * * Anything 
that may have been a breach of his duty as a 


quite 


solicitor on his part before the judgment remains 
a breach of duty afterwards. * * * In the 
cases, In re Ball (Law Rep., 8 C. P. 104 and In re 
Robinson (10 B. & S. 75), it seems to have been 


held that. where a solicitor has acted as in this 


case, and the client has taken civil proceedings, 
and obtained a judgment or order which is equiva- 
lent thereto, the court will not exercise its dtsci- 
plinary power whilst such judgment or order 
stands, and there is nothing to show that i will 
prove ineffective. But in neither of these cases 
does the court seem to have gone so far as to hold 
that. if the judgment can be shown to be ineffec 
tive. the court will not act on the independent dis- 
ciplinary power which it has. Whether the court 
would, after the decision tn Re Freston and in Re 
Dudley, go so far as the court did in Re Ball and 
in Re Robinson, I am not at present prepared to 
say; but I do mot think those cases are any autho- 
ity for the proposition that the court will hold its 
hand when the judgment is shown to be ineffec 
tive. Here execution was put in, and resulted in 
nothing.” 

In the present case, it execution 
woon the judgment which the clients have ob- 
tained against 


appears that 


their attorney has been returned 
unsatisfied, and the | 


therefore, broughi 
directly within the authority above qwoted. The 


case is, 


conclusiveness of the verdict of the jury makes it 
unrecessary to retry the tssue as to whether the 
money received by the attorney was to be applied 
to just such a liability as arose upon the discon- 
tinuance above mentioned. The verdict has deter 
mined that the awarded upon that 
discontinuance should have been paid by the attor- 


costs 


ney out of the moneys he received from his client. 
He is, therefore, in the position of having in his 
hands money which in justice should be returned 


to the clients, because not applied to the purpose 
for which he received it, and which cannot be so 








applied since the clients have been compelled to 
make the payment which he ought to have made. 

The motion to compel the return of the money 
is granted, with $10 costs. 





EXCESSIVE VERDICT SET ASIDE — THIRD 
TRIAL ORDERED-—CHILDREN HELD 
NOT TO BE A PECUNIARY BENEFIT TO 
THE FATHER. 


New Jersey SUPREME Court. 
Tue ConsoLipATED TRacTION CoMPANY v. ABRA- 
HAM L. GraAnam, Administrator, ete. 


On rule to show cause, etc. 

In suits to recover for personal injuries, or for 
death by wrongful acts, a verdict which is 
grossly excessive will be set aside without re- 
gard to the number of times the case has been 
previously tried. 

Argued at February term, 1898, before Justices 

Lippincott, GUMMERE and LupLow. 

For the rule, A. Q. Garrettson; contra, McEwan 

& McEwan and Frank M. Hardenbrook. 


The opinion of the court was delivered by Gum- 
MERE, J.: 

Melville T. Graham, a child between 4 and 5 
years of age, was run over by one of the cars of 
the defendant company and killed on the 1oth day 
of April, 1896, and this suit was brought by his 
administrators to recover the pecuniary loss sus- 
tarned by the next of kin of said decedent by 
reason of his death.. The case came on at the 
Hudson circuit at the September term, 1896, and 
resulted in a verdict for the plaintiff for the sum of 
$5,000. 

A rule to show cause why the verdict should not 
be set aside and a new trial granted was allowed 
by the trial judge, and on the hearing of the rule 
this court directed that the verdict be set aside as 
absurdly excessive and a venire de novo issued, 
unless the plaintiff would consent to have his ver- 
dict reduced to $1,000. 

The plaintiff having refused to consent to the 
reduction, the rule to show cause was made abso- 
lute. 

The case came on to be tried a second time, at 
the October term, 1897, and at that trial a second 
verdict was rendered in favor of the plaintiff for 
$5,000. 

A second rule to show cause having been al- 
lowed by the trial judge, we are now asked by the 
defendant to direct a third trial, for the 
reason that a second one was ordered. 

This application should prevail. As has already 
been said, in effect, by this court, it is patent that 
when damages in a case of this kind are assessed 
by a jury at such a sum as $5,000, they are not 
estimated upon any correct legal principle. Our 


same 
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statute confines the amount of the recovery in 
such cases to the pecuniary injury sustained by 
the next of kin by reason of the death of the dece- 
dent; and that injury, as was said by Beasley, Ch. 
Jus., in Paulmier v. Erie R. R. Co. (5 Vr. 158), 
“is nothing more than a deprivation of a reason- 
able expectation of a pecuniary advantage which 
would have resulted by a continuance of the life of 
the deceased.” 

It is a universal rule that children are an ex- 
pense, and not a pecuniary benefit to the father. 
If at the father’s death an account was stated show- 
ing, on the one side, the moneys expended by 
him in the education, maintenance and support of 
the child, 
ceived by 


and, on the other side, the moneys re- 
the father from his child, in ninety-nine 
cases out of every hundred the moneys expended 
for the benefit of the child would be found to be 
far in excess of the amount received from him. 
And yet, on the theory upon which this verdict is 
based, the larger a man’s family is the nvore likely 
is he to die rich. In the present case, if the father 
of the decedent had a reasonable expectation of 
being benefited in dollars and cents to the extent 
of 35,000 by the continuance of the life of his 
deceased child, a family of ten soms would justify 
the assumption that at his death he would be bet- 
ter off by $50,000 than he would if he never had 
The mere statement of such an assumption 
makes its absurdity apparent. 


issue. 


The verdict in this case is so excessive as to 
make it clear that it is not the result of the dis- 
passionate, unprejudiced action of the jury. 

But we are told that, even if we should be of the 
opinion that the verdict is excessive, we should not 
disturb it, because it is the established practice of 
this court not to disturb the second of two cons 
curring verdicts on this ground. I know of no 
such practice; but if it exists it should certainly be 
abandoned, so far as verdicts in suits to recover for 
personal injuries, or for death from wrongful act, 
are concerned. In those cases the court 
disturbs the verdict merely because it would have 
assessed the damages at a different amount if it 
had been sitting as a jury. It 
where the verdict is so out of the way as to justify 
the inference that it is the result of passion, preju- 
dice, partiality or corruption. 

But when it is apparent that such 1s the case, 
the duty of the court is plain. Nor does it grow 
any less plain because of the fact that another jury. 


never 


only interferes 


on a former trial, had shown, by a verdict similar 
to that complained of, an equal disregard of the 
duty which has been imposed upon it. 

A wrong by being persevered in does not there- 
fore become a right; nor does a verdict cease to 
be excessive by reason of repeated renditions. 

Just as often as a plaintiff persists in seeking 
and a jury in rendering verdicts which are pal- 
pably and grossly excessive, just so often it is the 





duty of the court to continue to set such verdicts 
aside. 

The rule to show cause in this case should be 
made absolute. 


A true copy. Wm. Riker, Jr., Clerk. 


- — 


A JURYMAN’S OBSERVATIONS FROM 
THE CRIMINAL COURT. 


[ In. civil cases I think juries should be dis- 
pensed with, except in political 
cal libel and prosecutions. 
On the whole, the juries increase the expense of 
litigation. * * * 


or quasi-politi- 
actions malicious 
I am sure that counsel make 
dramatic parades before juries which they would 
not make before a judge, because they know that 
juries cannot be relied upon to deal with the case 
on the legal points, and that a verdict has to be 
got, as best it can, by dint of advocacy.””— Ex- 
tract from the evidence of Chief Justice Madden 
before the Law Commission, Argus, 12th May, 


1808. | 


I am a juryman: Me may you see 

Planted upon the benches of the court, 

A hardy annual of the garden kind, 

What time the sheriff's urn, by sad mischance, 
Has turned the ticket bearing my good name 
Upmost to form the panel. So I come, 

With many others from shop, desk, or mart, 
Leaving our work neglected or undone, 

Our letters all unwrit for English mail, 

Our business — so to say — gone to the devil, 
To meddle with the business of others, 

Or muddle it, according to the law. 


Heaven knows we hanker not for jury fees. 

The paltry pay is scarcely good enough 

To have to hearken — not to evidence 

Alone —as our oath orders — but to all 

The maunderings of counsel, legal jokes, 

Shy arguments and personalities, 
Misunderstandings and worse explanations, 
With seldom a sparkle of wit to light the gloom. 


But yet I’m loth to let the custom go, 

Some day, perchance, a jury of my peers 
Besides, the fun, 
The humors of the court, cheap entertainment 


May sit on me or mine. 


For unemployed or loaier, make for good. 
‘Tis provender for all the daily press; 

A bright patch on the drab mosaic of life; 
And every juryman, be he wise or fool, 
May help to paint his little portion of it. 


Logic is logic, yet it is not life. 

But merest fraction of it. None know this 
Better than you, Sir John, who played so long 
So many brilliant parts —a well-graced actor; 
And now ensconced upon the judgment seat, 
Sit critic of us all. Let your juniors then, 
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Addressing hard-head gray-beards like myself, 
Flatter themselves that not with logic clear, 

Or force of law do they compel our minds; 

But that with wigs and gowns and tricks of art — 
Parade dramatic — they attain their ends: 

Yet we know better, or we think we know. 


Shades of King John, and all ye stormy lords 
That forced the craven King to sign the Scroll 
Hight Magna Charta! shall we tear it up 
Because it irks us? Throw away the shield 
Because it chafes a little? Or since some few, 
Either forsworn or stupid or over-wrought, 
Forget their oaths, nor list to evidence, 

And yield their senses to dramatic parade? 
What is this life of ours — of which the law 

Is but a part — but mere parade? It is 

A never-ending play, tragic and comic 
Entwined inextricably, sentiment, 

And reason, laughter, tears, combine to form 
The lines on multi-face humanity 

And leave it what it is. 
No sound of ‘ challenge” roars across the court. 
Methinks to-night I shall be late for tea; 

My wife and little ones will sup alone; 


But I must cease; 


Whilst I with fellow-jurors, cheerlessly 
Gather round alien dishes. Never mind, 

We must be men, and seven-and-six 

I come! 
— W. Fink, in the Australian Law Times. 


Is seven-and-six (would it were more): 


a 


THE INTREPID JURYMAN. 


* An Old Publication.”’) 
JUDGE on the northwest circuit in Ireland 
tried a cause in which much of the local 
consequence of a gentleman in the neighborhood 
was implicated. 


(Extract from 


It was a landlord’s prosecution 
against one of his tenants for assault and hattery, 
committed on the person of the prosecutor by the 
defendant in rescuing his only child, an innocent 
and beautiful girl, from personal violation. When 
the defendant was brought the prosecutor also ap- 
peared and swore to every fact laid down in the 
indictment. 
tell his 
cause effectually, appealing to the judgment and 
the heart. 


The poor defendant had no lawyer to 
story. He, however, pleaded his own 
The jury found him not guilty. 

The judge was enraged, and told the jury they 
must go back and reconsider the matter, adding 
he was astonished at their giving such an infamous 
verdict. The jury bowed, went back, and in a 
quarter of an hour returned, when the foreman, a 
venerable old man, thus addressed the bench: 
“My lord, in compliance with your desire we went 
back to our room; but as we there found no reason 
to alter our opinions or our verdict, we return it to 
you in the same words as before — not guilty. We 
heard your lordship’s reproof, but we do not ac- 
cept it as properly applying to us. Individually, 





| and in our private capacities, it is true, we are 


insignificant men; we claim nothing out of this 
box above the common regard due to our humble, 
yet honest stations; but, my lord, assembled here 
as a jury we cannot be insensible of the great 
We feel 
glad that we are appointed as you are, by the law 
and the Constitution, not only to act impartially 
between the king and his subjects, the offended 
and the offender, but to form the barrier of the 
people against the possible influence, prejudice or 
corruption of the bench, to which we do not wish 
to offer the smallest degree of disrespect, much 
insult. We pay it the respect which one 
tribunal should pay to another for the common 
honor of both. This jury did not accuse the bench 
of partiality or oppression — no; we looked upon 
it as the sanctuary of truth and justice. Still, my 
lord, we cannot erase from our minds the records 
of our 


impoftance of the office we now sustain. 


less of 


school books. By them we were taught 
that kings and judges are but fallible mortals, and 
that the seat of justice has been polluted by a 
Tressilian, a Scroggs and a Jeffreys.” The judge 
frowned at these words, but the intrepid juror thus 
proceeded: ** My lord, I am but a poor man, yet 
I am a freeborn subject and a member of the Con- 
stitution — nay, I am now higher, for IT am one of 
its representatives. I therefore claim for myself 
and fellow-jurors liberty of speech.” 

The judge here resumed his complacency, and 
the orator continued his address: “* We have noth- 
ing-to do, my lord, with your private character in 
We 
know you here only in that of a judge, and as such 
we would respect you. 


this place; it is veiled by your official one. 


You know nothing of us 
but as a jury, and in that situation we look to you 
for reciprocal respect, because we know of no 
man, however high his titles or his rank, in whom 
the law of the Constitution would warrant an un- 
provoked insult towards that tribunal in which 
they have 
We sit here, my lord, sworn to give a ver- 
dict according to our consciences and the best of 
our judgments on the evidence before us. We 
have, in our minds, discharged our duty as honest 
men. If we have erred we are accountable, not to 
your lordship, not to the king who appointed you, 
but to a higher power — the King of Kings!” 
The bench was dumb, the bar silent; astonish- 


vested the dearest privileges they pos- 


sess. 


| ment and applause murmured through the crowd, 


and the poor man was discharged. 


A GREAT LAW LIBRARY. 


Tue INTERESTING AND VALUABLE COLLECTION OF 
CONGRESS. 

HE law library attached to the library of con- 

gress is one of the most interesting places 

about Washington to all persons studiously in- 
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clined. The wonder to all such is, however, not 
how so great a collection of technical works was 
got together, but how it was disposed to any ad- 
vantage in a room so ill-adapted to the purpose. 
This remark, which will be made by all who enter 
the library, receives its appropriate answer only in 
a short study of the history of the library. Fol- 
lowing that sketch it will be necessary to show 
what the resources of the collection are, and what 
are the demands for improvement in order to 
render the library most efficient. 


The law library now occupies that portion of the 
capitol basement which is just north of the centre, 
and is immediately under the present Supreme 
Court chamber. It was formerly the court-room, 
having been used first in August, 1801. At the 
time of the partial destruction of the capitol by the 
British, in 1814, it was only slightly injured, but 
the court for a while occupied the building across 
the east front, now used as a residence by Justice 
Field. 


In 1860 the Supreme Court moved its quarters 
upstairs into the chamber at present occupied by 
that eminent tribunal. The law library, which was 
before that time in the room across the basement 
corridor, now used as a conference room by the 
court, was then removed to the old room of the 
court, and has continued there ever since. Of all 
the labyrinthine offices in the bottom of the vast 
capitol building the library is perhaps the most 
difficult to find, and when found is seen to be the 
least suitable for its purpose. It is overcrowded, a 
huge collection of calf-bound volumes being piled 
one upon the other, tier upon tier, in such a man- 
ner that it is a great credit to the skill and intelli- 
gence of the librarian and his assistants that any 
part of it is readily made available for the uses of 
students. 

Before proceeding, it should be said that the 
library's original basis, between 1,300 and 1,400 
volumes, was Mr. Jefferson’s law library, pur- 
chased with the rest of his books by congress. 
This has grown to the present considerable pro- 
portions by appropriations of congress, no gifts of 


any extent having ever been made to the collec- | 


W. W. Story, the sculptor, presented a 
handsome marble bust of his father, Justice Story, 
to the library, and it adorns the room at present. 
A careful examination of the books in the library 
was made on January 6, 1890 — the last, according 
to the official records, made before the present 
season. In 1890 the total number of volumes, in- 
cluding duplicates, was 68,616. These duplicates 
are kept in a separate room, and consist of third, 
fourth or fifth copies of certain publications, text- 
books or reports, some volumes discarded by the 


tion. 


judges from their own sets and some unbound 
copies of serial pwhblications. It ought to be said 
here that the judges are permitted to retain copies 
of law books, such as they require, at their rooms. 





Only in a general way are these included as part of 
the law library. 

On October 1, 1897, there were 97,813 volumes 
in the law library, according to the careful enume- 
ration made under direction of the capable libra- 
rian, Mr. Clark, of Alabama. These _ include 
text-books, reports, session laws (including com- 
pilations and codes), collections in foreign lan- 
guages, trials, briefs and records, sections of the 
Toner collection, periodicals, including cases in 
the periodical room of the library of congress. 

In the library there are 13,214 volumes in the 
duplicate room. In the conference room of the 
Supreme Court, as a part of the library, there are 
10,000 volumes, which may be called a_ special 
library of the Supreme Court. 

Visitors find something curious in a few of the 
old Jefferson books, autographs, etc. But it is 
better to pass on here and devote attention to the 
real wants of this admirable but badly-placed col- 
lection of law books. First, the room was never 
planned for a library, and could never be changed 
into one to advantage, no matter what the ex- 
penditure of money. The space is too limited for 
either the books and attendants or the persons 
who resort thither for information. The floor area 
is only 2,670 square feet, the equivalent of a room 
about 50 feet square. Not only is it too small, it is 
poorly ventilated, and is so placed with respect to 
the rest of the capitol the ventilation cannot be im- 
proved. The crowding together of so many thou- 
constantly increasing in numbers, oi 
volumes into so confined a space has compelled the 
free use of artificial lights; and still, with the free- 
est possible use of them, there are many nooks 
where it is a matter of extreme difficulty to find a 
book. No one who goes into the room even for a 
moment will fail to see the inadequacy of the pres- 
ent arrangement. It is a matter of vital import- 
ance, if the government is to keep up this splendid 
collection of technical works, so necessary to the 
administration of justice in this country, that new 
quarters should be selected forthwith. 

Fortunately it happens that at the present mo- 
ment, with the removal of the library of congress 
to the new and elegant plaza, quarters every way 
better than the present, and approaching to the 
admirable ones required for the purpose, are now 
vacant, and can be had, if it be the will of congress 
to concede them to the library. 
not to fail at the present session 
pressing wants of the law library. The expendi- 
ture involved is too slight to be considered, and 
the removal of the books to the quarters sug- 
gested can be accomplished with hardly any cost 
whatever, and no sacrifice of any material interest 
of congress; for certainly if congress is willing to 
forego the use of the space for committee rooms 
in order to establish a joint restaurant, it can eas- 
ily forego the infliction of the restaurant on the 
pwblic for the benefit of the library. 


sands, 


Congress ought 
to consider the 
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ANNUAL MEETING OF THE AMERICAN 
BAR ASSOCIATION. 


HE twenty-first annual meeting of the Ameri- 
can Bar Association will be held at Saratoga 
Springs, N. Y., August 17, 18 and 19, 1808. 
The International Law Association has deter- 
mined not to hold its meeting in 
year. 


America this 


The sessions of the association will be at 10 
o'clock a. M. and 8 o’clock Pp. M. on Wednesday 
and Thursday, and at 10 o'clock a. M. on Friday, at 
Convention Hall. 

The sessions of the section of legal education 
will be held on Wednesday, Thursday and Friday 
afternoons at 3 o'clock at the same place. There 
is a separate programme for this section. 

The sessions of the section of patent law will be 
held on Thursday and Friday afternoons at 3 
o'clock at the same place. 


WEDNESDAY MORNING, 10 O'CLOCK. 

The president's address, by William Wirt Howe, 
of Louisiana. 

Address of welcome on behalf of the New York 
State Bar Association, by Hon. Alton B. Parker, 
chief judge of the Court of Appeals. 

Nomination and election of members. 

Election of the general council. 

Reports of the secretary and treasurer. 

Report of the executive committee. 


WEDNESDAY EVENING, 8 0’CLOCK. 
A paper by Lyman D. Brewster, of Connecticut, 
on * Uniform S:ate Laws.” 
A paper by L. C. Krauthoff, of Missouri, on 
“Malice as an Ingredient of a Civil Cause of 
Allen v. Flood (1898), A. C. 1.” 


Discussion upon the subjects of the papers read. 


Action. 


TuurspAY MorNING, 10 O'CLOCK. 
The annual address, by Joseph H. Choate, of 
New York. 
Reports of standing committees. 
1897, pages 577 and 578.) 
On jurisprudence and law reform. 


On judicial administration and remedial pro- 
cedure. 


(See report of 


On legal education and admission to the bar. 
On commercial law. 

On international law. 

On grievances. 

On law reporting and digesting. 


Tuurspay EvEeNING, 8 o’CLock. 


Reports of special committees. 
1897, pages 577 and 578.) 

On expression and classification of the law. 

On Indian legislation. 

On uniform State laws. 

On Federal Code of Criminal Procedure. 


(See report of 





On patent law. 

On uniformity of procedure and comparative 
law. 

On parole and indeterminate sentences of pris- 
oners. 

On Federal courts. 

On appeals from orders appointing receivers. 

Fripay MornING, 10 0’CLOocK. 

Nomination of officers. 

Unfinished business. 

Miscellaneous business. 

Election of officers. 

The annual dinner will be given at the Grand 
Union Hotel at 7:30 o'clock on Friday evening. 

A parlor in the Grand Union Hotel will be open 
as a reception-room for the use of members of tlhe 
association during the meeting. 

Members are particularly requested to register 
their names as soon as convenient after their ar- 
rival, in the register of the association, which will 
be kept in this room. 

The members of the general council will meet at 
the reception-room at the Grand Union Hotel on 
Tuesday evening, August 16th, at 8 o'clock. 

The attention of the various standing committees 
is called to the provision of the by-laws by which 
such committees are required to meet every year 
at such hour as their respective chairmen may ap- 
point, on the day preceding the annual meeting, 
at the place where the same is to be held. All 
such committees will also meet at the reception- 
room at the Grand Union Hotel at 8 o'clock on 
Tuesday evening, August 16th, for further con- 
sultation. 

The attention of committees is called to the fol- 
lowing provision of the by-laws: 

* All committees may have their reports printed 
by the secretary, before the annual meeting, and 
any such report containing any recommendation 
for action on the part of the association shall be 
printed, and shall be distributed by mail, by the 
secretary, to all the members of the association, at 
least fifteen days before the annual meeting at 
which the report is proposed to be submitted.” 

It is desirable that all nominations of new mem- 
bers, as far as possible, should be submitted to the 
general council at its first session on Tuesday 
evening. The mode of nomination will be found 
below, and forms will be furnished by the secre- 
tary, if desired. Any nomination put in proper 
form and sent to the secretary before the meeting 
will be submitted to the general council at its first 
session. 

The executive committee will act on any nomi- 
nations for elections made under the last clause of 
article IV, if sent to the secretary prior to August 
ist. Forms will be furnished on application. 

The dues are five dollars a year for members. 









Delegates pay no dues. There is no initiation fee. 
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There are no additional dues for membership of a 
section. 

In preparing for debate, members are requested 
to bear in mind the by-law which provides that mo 
person shall speak more than ten minutes at a time 
or more than thrice on one subject. 

By order of the executive committee. 

Joun HInK Ey, Secretary. 


Orricers, 1897-1808. 

President — William Wirt Howe, New Orleans, 
La. 

Secretary — John 
street, Baltimore, Md. 

Treasurer — Francis Rawle, 328 Chestnut street, 
Philadelphia, Pa. 

Executive Committee — The president; the sec- 


Hinkley, 215 N. Charles 


retary; the treasurer; James M. Woolworth, of 
Omaha, Neb., ex-officio; Alfred Hemenway, of Bos- 
ton, Mass.; Charles Claflin Allen, of St. Louis, 
Mo.; Charles Noble Gregory, of Madison, Wis. 


Legal Aotes. 


In the United States Court, sitting at Tacoma, 
Wash., Judge Hanford held, in Calkins v. Provi- 
dent Savings Life Assurance Society, that an in- 
surance company, before it can declare a forfeiture 
of a policy for the non-payment of a premium, 
must send the policy-holder a notice stating how 
much is due, when it is due, where it is payable, 
and the notice must be sent more than sixty days 
before the date of the premium. Whether the 
premiums have actually been paid by the policy 
holder or not, makes no difference. 








Judge Johnson, in the Circuit Court, sitting at 
Milwaukee, Wis., on the 29th ult., rendered an 
opinion to the effect that the new General Bank- 
ruptcy Law has deprived the State courts of juris- 
diction in William 
Gerhrad, who went into voluntary assignment a 
year ago and wanted to have his affairs wound up 
so that he could begin business again, asked for an 
order discharging him as an insolvent debtor from 
his obligations. This the judge refused, ruling that 
a cursory study of the Bankruptcy Law convinced 
him that the State laws were now inoperative, and 
had been since July 1. He informed the attorneys 
that they would have to wait until August 1, when 
a petition may be filed in bankruptcy in the United 
States Court. 

The Pennsylvania Supreme Court has declared 
the Alien Labor Tax Law invalid. 


cases of insolvent debtors. 


U. S. Senator George F. Hoar, in his interesting 
address delivered recently before the Virginia Bar 
Association, on the relation of the lawyer to the 
State, gave the following significant resumé: * Of 
the fifty-two signers of the Declaration of Inde- 
pendence, twenty-four were lawyers. The Consti- 


tutions of the original thirteen States were almost 
r’ 


wholly the work of lawyers. Of the twenty-four 
presidents twenty, and of the twenty-four vice- 
presidents eighteen, have been lawyers. To-day 
the president, the vice-president, the speaker of the 
house, five of the eight members of the cabinet, 
and 302 out of the 446 members of the two houses 
of congress were bred to the bar. Of thirty-three 
secretaries of state, all but two, Mr. Everett and 
Mr. Blaine, have been lawyers.” 


There was argued recently in the Maine law 
court the case of the Rumford Falls Paper Co. vy. 
The Fidelity and Casualty Co. of New York, which 
involves an important point of law of special in- 
terest to insurance men. This is whether it is pos- 
sible for an insurance company to be held liable 
The 


Rumford Falls Paper Co. some time ago took out 


for a sum exceeding the face of its policy. 


an indemnity policy in the Fidelity and Casualty 
Co. of New York, under the conditions of which 
the latter company agreed to pay, the limit of 
$1,500, any claim against the Rumford Falls Paper 
Co. brought by reason of an accident to an em- 
ploye. The insurance company also agreed, in its 
policy, to defend its client in any action resulting 
An employe named 
Sawyer was injured in the paper mill, and brought 
The suit 
fended by the Fidelity and Casualty Co. 
won a verdict of $2,500 and interest. The insur- 
ance company paid toward the verdict $1,500, the 
The Rumford Falls Paper Co 
now sues to compel the insurance company to pay 


from an injury to an employe. 
action against his employers. was de- 
Sawyer 


face of the policy. 


the full amount of the verdict. 


The United States commissioner of internal rev- 
enue has decided that there is no provision in the 
new revenue act under which special tax can be 
held to be imposed on real estate agents or on 
any person or firm for simply buying or selling 
real estate on commission, either for themselves or 
for others. He also held that the law is aimed at 
a class of men known generally in the community 
as brokers, who, whether this is their sole occu- 
pation or is merely business done by them in con- 
nection with their other business, negotiate pur- 
chases or sales of stocks, bonds, notes, etc., either 
for themselves or for others. The decision holds 
that a fair construction oi the taw does not make 
any man a broker necessarily who invests his sur- 
plus earnings in stocks, bonds and notes, but does 
not negotiate purchases or sales thereof. ‘* A man 


is a broker under this act,’ it concludes, ** who 


negotiates purchases or sales of stocks, bonds, 
notes, etc., in the course of business, and this ap- 
plies to real estate agents, insurance agents, attor- 
neys or any persons or firms who in connection 
with their professions or occupations make it a 
regular part of their business to negotiate pur- 


chases of stocks, bonds, notes, etc., either for 





themselves or others.” 
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English Aotes. 





The Chinese minister to England has translated 
an abridgment of ‘* Blackstone’s Commentaries ” 
into his native language. 

In the house of commons, on the 8th ult., on the 
vote to complete the sum of £107,929 for the 
Supreme Court of Judicature and other legal de 
Ireland, Mr. Dillon instituted a 
comparison between the cost of the judicial estab- 
lishments in Ireland England and 
Scotland. The Supreme Court of Judicature and 
other legal departments in Ireland cost £112,000 
last year and £107,000 in the year now under dis 
cussion, while in England the Supreme Court cf 
Judicature, with, at the 
twenty times the amount of business, cost only 
£326,000 this year. The law charges in Engiand, 
with a population of 28,000,000 and an enorfnous 
crush of business, were only £79,000, while in Ire- 
land, with a population of only 4,500,000, the law 
charges and criminal prosecutions cost no less a 
sum than £62,000. In addition to that there was 
the Land Court, which £119,000, and for 
which there was no analogy in the country. 


partments in 


and those in 


lowest estimate, about 


cost 
Then 
they had got the County Court officers in Ireland, 
£113,000, whereas in England the sum was only 
£38,000. The attorney-general for Ireland said 
that almost the whole of the expenses of criminal 
prosecutions in Ireland taken up ‘by the 
were borne by the treasury, and appeared on the 
votes, while 


crown 


in England the cost of prosecutions 
were largely borne by the public. 


7 


Hotes of Recent English Accisions. 








Agreement — Personal Service — Agreement to 
Whole of Time — Negative 
Doing Other 


Devote Stipulation 


Against Business — Injunction. — 
By an agreement dated the 24th of August, 1897, 
and made between the plaintiffs, a firm of wine 
merchants, in London, and the defendant, a trav- 
eer in their employ, the defendant engaged to act 
as traveler for the plaintiffs for a term of ten 
years, from the 30th of August, 1897, the engage- 
ment to be terminable by the plaintiffs after the 
The 


agreement did not contain any provision enabling 


first year by three months’ notice in writing. 


the defendant to terminate the engagement. 

Clause 3 of the agreement was as follows: 

“The traveler shall diligently and continuously 
employ himself as the traveler of the firm for the 
purpose of selling the firm’s goods, and shall use 
his best endeavors to obtain new customers for the 
firm, and to extend the business, and shall devote 
the whole of his time during the usual business 
hours in the transaction of the business of the 
firm, and shall not in any manner, directly or in- 
directly, engage or employ himself in any other 
business, or transact any business with or for any 








person or persons other than the firm during the 
continuance of this agreement.” 

Clause 13 of the agreement provided that, after 
the termination of the employment by any means, 
the defendant should not either on his sole account 
or jointly with any other person, directly or in- 
directly, supply any of the then or past. customers 
of the firm with wines, liquors or spirits, or solicit 
for orders any such customers, and should not be 
employed in any capacity whatsoever, or be con- 
cerned, engaged or employed in any business of a 
wine or spirit merchant, in which any former part- 
ner of the firm was engaged, and in case of any 
breach of this provision, then the defendant was to 
pay the plaintiffs £1,000 as liquidated damages. 

The defendant wrote a letter dated the Ist of 
March, 1898, to the plaintiffs, purporting to resign 
his position as traveler to the plaintiffs, and in re- 
ply the plaintiff wrote declining to accept his 
resignation, and pointing out that under the terms 
of the agreement the defendant had no power to 
determine his engagement. The defendant having 
entered the service of Messrs: Marzell & Co., a 
firm of wine merchants, in London, this action was 
commenced, and the \plaintiffs moved for an in- 
junction restraining the defendant from engaging 
or employing himself in any business other than 
that of the plaintiffs’ firm, and from transacting 
any business with or for any person or persons 
other than the plaintiffs’ firm, and in particular 
from acting as a traveler for Messrs. Marzell & 
Co., and from soliciting orders for them or on 
their behalf during the term of ten years from the 
30th of August, 1897. 


Romer, J. — In my opinion the injunction asked 
for by the not to be 


The application is based on clause 3 of 


notice of motion ought 
granted. 
the agreement between the parties, which contains 
a negative stipulation, and so far distinguishes this 
case from that of Whitwood Chemical Company v. 
Hardman (ubit sup.). In the first place, having 
regard to clause 13, I doubt whether clause 3 was 
intended to apply to the state of things now exist- 
ing, when the defendant is no longer acting as a 
servant oi the plaintiffs, and cannot be compelled 
so to act, though his refusal to do so is in breach 
of his covenant to act for the ten years mentioned 
in the agreement. But if I assume that clause 3 
was intended to apply to the existing circum- 
stances, then the serious question arises whether 
the court ought to enforce such a negative stipu- 
lation as is there contained. That clause would in 
terms prevent the defendant, at any rate during the 
usual business hours, from engaging or employing 
himself in any business other than that of the 
plaintiffs, and from transacting any business with 
or for any person or persons other than the plain- 
tiffs; and this for a period of ten years from the 
30th of August, 1897, or for so much of that period 
as the plaintiffs choose. And it is clear that in this 
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clause the word “ business ” cannot be held limited 
by the context toa wine merchant’s business, or in 
any similar way. So that the court, while unable 
to order the defendant to work for the plaintiffs, is 
asked indirectly to make him do so by otherwise 
compelling him to abstain wholly from business, 
at any rate during all usual business hours. In my 
opinion such a stipulation is unreasonable, and 
ought not to be enforced by the court. As the 
present master of the rolls stated in Whitwood 
Chemical Company v. Hardman, cases where neg- 
ative stipulations in contracts of service are en- 
forced by the court ought not to be extended, and 
are to be regarded as anomalies which it would be 
very dangerous to extend. 
eral negative stipulation as I find here would be, 
in my opinion, a dangerous extension, for here the 


To enforce such a gen- 


stipulation extends to business of any kind, while 
the negative stipulations enforced in 
cases, such as Lumley v. Wagner (ubi sup.), were 
confined to special services. 


the prior 


For these reasons I 
refuse the motion, but looking at the conduct of 
the defendant, I do so without costs. Of course, 
by this order the plaintiffs will in no wise be pre- 
vented from enforcing clause 13 ot the agreement, 
should they think fit to do so. (Ehrmann v. Bar 
tholomew, H. C. of J., Chan. Div., Ixxviii Law 
Times Rep. 646.) 


oo 


Botes of Recent American Dectsions. 





Carriers of Passengers — Assisting Passenger 
from Car. — A voluntary promise by a conductor 
to aid a passenger in getting off a railroad car at 
a certain station does not impose upon the com- 
pany any liability for a failure of the conductor, 
after reaching such station, to enter the car and 
assist the passenger from her seat to the place of 
exit from such car, where it does not appear that 
the conductor had any notice of any condition or 
circumstances of the passenger that would render 
such assistance necessary. (Western & A. R. Co. 
v. Earwood [Ga.], 29 S. E. Rep. 913.) 
Constitutional Law— Police Power — Pool Sell- 
ing. — Pub. Acts 1893, p. 240, prohibiting the busi- 
ness of transmitting money to race tracks without 
the State, there to be placed or bet on horse races, 
is not repugnant to the Constitution of the United 
States, relating to the regulation of commerce. 
(State v. Harbourne [Conn.], 40 Atl. Rep. 179.) 


Contracts — Accord and Satisfaction. — Under 
Code, § 574, providing that acceptance of a less 
amount than that claimed, in satisfaction thereof, 
is a complete discharge of the same, plaintiff can- 
not has check 
marked, “In full for services,” 


recover, where he accepted a 


and this although 
he has attempted to qualify the acceptance by writ- 
ing, ‘“ Accepted for one month’s services,” 
his signature on the back thereof. 
ders [N. Car.], 29 S. E. Rep. 943.) 


over 


(Kerr v. San- 











Federal Courts — Diverse Citizenship. — Where 
organized under the 
laws of three different States, are consolidated un- 
der the laws of each of the States, the consolidated 
corporation is a citizen of each of the States; anda 


three railway corporations, 


citizen of one of the States cannot maintain an ac- 
tion in a Federal court sitting in that State against 
the corporation on the ground of diverse citizen- 
ship. (Baldwin v. Chicago & N. W. Ry. Co., U. 
S.C. C., W. D. [Mich.], 86 Fed. Rep. 167.) 


Legal Laughs. 

A barrister in a County Court was recently open- 
ing a case, in which he was pathetically describing 
the ills of a horse which died from congestion of 
the lungs. 

* Call your witnesses,” said the judge. 

“ But, your honor, I have prepared an oration.” 

* Never mind; call your witness.” 

‘I assure your honor that it is a very bad thing 
for an advocate to suffer from suppressed oration,” 
was the reply. — Law Times (London). 

* My lord,” said the prisoner to the judge, “I 
My law- 
The judge took 
“ The case may 


should like to have my case postponed. 
yer is ill and unable to attend.” 
two or three minutes to consider. 
be postponed,” he said at last, 
But I see here that you were taken in the act. 


“if you desire it 


What can your counsel have to say on your be- 
half?” 
lord,” said the prisoner. — Tit-Bits. 


“That's just what I want to know, my 


Correspondence. 


To the Editor of the Albany Law Journal: 

We have read with much interest your leading 
editorial in the issue of July 16, 1898, in which you 
Lattin Bros., 
recently decided in the Texas Court of Civil Ap- 


comment on the case of Landa v. 


peals. We enclose you herewith an advance sheet 
of the report of the case of Miller v. The American 
National Bank, decided by the Supreme Court of 
Mississippi, April rr, 1898. From this you will see 
that Judge Whitfield, of our court, is entitled to 
the credit of having first announced the view which 
the Texas court, doubtless without having seen 
Judge Whitfield’s opinion, adopted. 
created a decided sensation in commercial circles, 


The opinion 


but so far no one has questioned its correctness. 
We take the liberty of mentioning this fact having 
no doubt your admirable journal will follow the 
Scriptural injunction of rendering honor to whom 
honor is due. 
Yours very truly, 
ALEXANDER & ALEXANDER. 
Jackson, Miss., July 22, 1808. 
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